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~ CONCORD, NH. 
| fe + gagget 
1951 
Governor Sherman Acams . | = 
State House : i 
Dear Sir: 


ror and Council, requests for 32.5 
sums from the emergency find were made by the Veterans Council and by Aer es eee 
the State Board of Fire Control. The former agency desired moncy for ise es 
the purpose of hiring an additional Service Officer; the latter, Ginn Ser ye 
order to print end distribute regulations governing the §nstallation =<.5 spe 
of liquefied petroicun facilities. You have asked this office to dew dae LAE 
termine if the use of the enorgency fund is anthorised in these cire ee 
cumstances. In addition to an attempt to provide an answer for these -. ck t 8 
specific instances, there follows @ discussion of principles believed 9. rs 
generally applicable in counection with the expenditure of: the fund, 2. 
The emergency fund is estcblished and mointained under the 

provisions of Re le Ce 27, Se 44 as amended by the Laws of 19495 Ce 
321, This statute nreseribes the method of the use of the fund, and i 
specifies the purposes for waich it may be employed. We are here com 
cerned with the latter. : ny | ee | 


At a recent meeting of the Gove 


Taree purposes for which the fund may be used are set forth in’ 2 4s. 
the law. Tne first of these is "to aid any state department in any oe Fe 
emergency which ney arise"; the second "to supplement ony appropria= 
tion made by the general court which shall prove inadequate to carry 
on essential functions of goverment"; and finally "to protect the 


interests of the state". 


Although out of order, I should Like to consider the second 
clause first; "to supplesent any appropriation made by the general — mee 
court wich shall prove inadequate to carry on essential functions of 2 
govermcnt". Inadgequacy is easily shown, since $¢ involves merely a | econ Ie 
mathematical concepts what are "essential functions of government" PRS 
entails on entirely different consideration, In the absence of other = 
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Gow, _¢ Sherman Adams 


definition and as a reasonable and logical determination, we may consider 
as essential functions of goverment those functions, activities and | 
processes which the people in the Constitution and the Legislature An its x 
‘epactuents have directed to be undertskene {28th EEE 
Functions prescribed in the Constitution, to the extent that the #.. 
Constitution is self-cxecuting, can be determined by on examination of y 
the instrument itself, Thus, when, the Secretary of State, for exarple, 
kkceps the records of the State in His office and attends the Governor and =: 
Council in,mecting (Ccnst. Pt. Second, Art. 68), he is. performing an re 
essential function cf government, and one need look no further, But one —~ 
cannot stete, upon a mere inspection of a general statute prescribing the | 
duties and activities of a given department, that all such duties and ac- | ° |¥,> 
tivities are to be deemed essential functions of ‘the povermment, Such =... |: 
statutes may be modified by implication, by later acts in different forms; .°} - 
specifically, by ects of appropriation, Thus, if a statute is enacted 0. We 
which directs a department to undertake a given. activity, one may.reasone |," fe 
ably say that at the time of such enactment the activity was considered - ee ky 
an essential function of government. — This on the ground that the = eer 
Legislature is not to be taken gs having directed the doing of frivolous, ..-}!-: 
useless and inessentisl ects, But if at the same or at a later session ay Tom 


no funds ere appropriated with which to cary ‘on'the ‘activity in question =. i : 


end especially if the department has requested funds for the activity only) :-f,*; 
- te be flatly refused them by the lerislature, — then it must be teken that 2" 
the activity is no longer considered an "essential function ‘of government", -& 
The Legislature did not decm it essential, else it would have provided = 
funds for it, And in the absence of specific refusal of funds requested © -f; 
for given statutory functions, but with a general reduction in the total." § 
appropriations to an anowmt below wiich the department fecls necessary to - . bh 
carry out its dutics prescribed under a general statute, it scems reasone =} 
able to interpret such reduction as a Icgislative directive to the depart= |} 
nient head that only such of the statutory duties as may be accomplished Te 
by means of such reduced funds shall be undertaken, In other words, that o 
the most important of the statutory duties will be carried on, and these to . 
the f:Llest measure, or that all activitics prescribed by lav will be ci 
barited upon, but on a reduced scale consistent with the funds available. 
As a corollary to this line of reasoning, activities which cannot be carried | 
on with the funds appropriated are, by the legislative mandate, not to be 
undertaken, Those that can be, sre to be. Thus wo arrive, again, at the —.. | 
definition of the phrase “essential functions of governzent", yf ages 
Using, then, in addition to the lino itezs in the appropriation acts | 
themselves, such extrinsic aids to determine the legislative intent as may i 
be available — as, for example, the notes of the Legislative Budget =, 
Assistant taken at the mecting of the Appropriations Committee —- one may 288 
in many instances determine what the Legislature considered essential funce | 
tions of government, In other cases, reliance must be had upon the: 9°.) 
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department head to state waich activity he has felt called upon to 
abandon or to reduce in scope because of the lerislative mandate to 
that effect implicd in a xenerally reduced budgete 


In drafting the emergency fund statute, it was envisioned that 
the funds appropriated for the accomplishment of essential functions of 
govermacnt mignt “prove inadequate". That, given the enumerated acti- 
vities or the general level of activities as_established by the goneral 
statutes and modified by the appropriation acts interpreted as described 
above, yet nevertheless, these activities in their reduced number or 
restricted. scope cannot be carried on in the mannor contemplated by the . 
Legislature with the funds provided. Such. a condition may come about in 
a number of ways. There first comes to mind as a principal cause, a . 
general continuing rise in the price of cquipaont or materials required §05 9° 
to perform the function. An error in judgnent or in computation on the <<}. |. 
part of the department head when asking for funds for the activity suge ae 
gests itself as mother, Obstacles which might have been forscen bat Sede 
waich were not and which provent carrying on the function in the manner ©2000 $52. 
the Legislature intended, are still a third. » eee eg 
























Turning now to the first of. the purposes for wiich the fund may .- 
be useds "to aid ay state departmant in any cuergency which may arise". 
ho yord "emrgency® has acmuired no peculiar moaning in the lav; the == 
ordinary meaning of the word is to be ascribed to it as it stands in the | 
statutes Be Le Co 7) Se 20 It $s defined by Webster as "an unforseen © 
eombination of circumstances which calls for imeediate acticn « + a" 

The yores "may erise® found 4n the context tend to prove that this was Man f 
the sense in which the word is used jn the law. Reference is thus hed to. 4: 
circumstances, unforseen at ehe time the appropriation ect wes passed; Ber ae 
provision is made for meeting them by resort to the emerzency fund. but . 

* cannot be that every unforseen combination of circumstances which con=_ 

fronts the department during she fiscal year warrants a rsort to the fund. 
Consideration mist be given to those things which the legislature intends ~~. 
the department to do, The unforseen combination of circumstances require 
ing immdiate action must, in general, be in respect to and relate to 
authorized activities. Of the onexgency, it must be able to be said — 
besed on what the Legislature actually did and on available evidence as... 4. 
to what it might have done 37 apprised — that the Letisleture would have — | 
granted the requested funcs $f the emergency actually could herve been ; 
forseen, had been forscen, and was fnlly explained to it. Tis would _ 
perhaps, under extrem circumstances upon clear evicence, permit the use 
of the fund for statutory activities for wiich no funds hed been appropriae | 
ted <= but as noted, this because no man could have forse2n the need now. .! 
presented and upon the besis of the evidence suthorizing the essumption 
that the Legislature, if advised, would have provided the necessary fundse © fi :~ 


The final clause of Re Le Ce 27, Se 44 as xuendod, mthorizes the) Reus 
use of the fund to protect the interests of the state", The politicak | | a 
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relations of the state in respect to its citizens being included in the 
foregoing, these tintcrests" nay logically be held to be Limited to the 
State!s proprictary Snterests as ageinst its own people, and to its | 
possessory and politicel interests vis-a-vis the other states end the 
federal governmcnt, In this area no guice is prescribed; the respensime 5st, 
bility is placed directly upon the shoulders of the Governor and council 3. F 
to determine, first, what the interests of the State really arc, and how 235 2 
mich is to be spent in their furthcrancee Generally, no guide will bo 4 
necdeds the need fer protection will be self evident. It arises wien it.) 5% . 
becomes clear that the property of the State is endangered, or that its. cP 
- standing relative to the other states and tae federal government may bs SEs 
weekened unless appropriate stcps are tekene cit ape tar? bs shan OS 
Coming, then, to the specific requosts now before the Governor Ree oe 
and Council, im the one case, tat of the Veterans Council, the roquest 
ts for funds with which to’ pay an additional service Officer. Excuining ee as 
the budzet submitted to the Legislature. on February 15, 1951, $t appears "° 
that salerics for theres Sorvice Officers wore requested, The notes of ©. 
the Legislative Budget Assistent, taken torether with the Appropriation ~ i 
Act itself, show that the salary of one such officer cnly was provideds 034." 
Jt would appear, thus, consistently with the principles set forth above, 
that the Legislature desires Yeterans Council to undertekc only such Es 




























activities as can be accomplished with one Service Officer; such only are | Rete pom 
Sts "essential functions of OVETTEIONt" e - The appropriation provided ths ng ue 
Council is not inadequate for this activity. At Jeast no evidence is = ee 
presented that the work concemplated to be done through onc Service Officer-; ao 
cannot be done because of an inadequacy of funds, Nor is any emergency, << Bo. 
4n the sense shown adovey indicated. i oi are a 
additional facts wil). be required before it can be determined s 
whether the other casc, that of the State Boord of Fire Control, caies eT 
within any of the authorized purposes of the emergency fund, It may be, hae one 
for exampic, tat the uses of Licuefied petroleum gas has markedly and ee oe 
unexpectedly jnereased since the adjournment of the Legislaturc. in such 7. 
case, considcring the nature of tho dutics 6f the Fire Marshal's office ee TS 
with a primary purpose of preserving life and property, an emergency moy done 
recooebly be found. Or, if it is discovered that the togislature conten free 
plated the tssuance of ell needful regulations but thet such remulations chee er 
connot be issued with the funds waich the Legislature, believing adequate, ahi ae 
erpropriated, theh consideration mav be given to eronting thon under the = eye 
second clause of the statute. if: iz, on the other hand, all facts were | sae 2 
before the Legislature and that body mude a general reduction in funds for |. aa 
the purpose of issuing remulations, it may be necessary for the department: es 
to make the decision of waat regulations it will issuc, what regulations =? lg 
st will omit, consistent with the reduced funds. act | ne es 
_.... ,. In conclusion, it mist be stated that in the emergency fund the «aR. 
Legislature has left Jach responsibility on the Governor and Council, ily BYES 
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The foregoing attenmsts, by the application of principles of losic, to ~» 98%): 
define certain broad, sound bases for the use of the Covernor ond - 
Council in their efforts to employ the fimd in accordance with tho | x 
lesislative wishes; it is rcecogized, however, thet perhaps the larger ~~” 
mmber of cases will fall outside the bnses described but will ba so” 
pressing as to demand favorable action in respect to the use of the er oe 
fund, In the last analysis, tho discretion of the Governor and Council © «:) 
based upon® good business judgment, will be the ultimate determinant. penitG 
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ri Ss Very traly yours, liesso ig oS eee 
: ¢ oe fs 3 Uy = oi : 
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Warren EB, Waters. 05 03 ones = 
Assistant Attorney General 2 
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